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October 14, 2016 

 

 

To:      Honorable Members of the PA House of Representatives 
 
From:     Stephanie Catarino Wissman, Executive Director 
              

   Joe Leighton, Associate Director 
 
Subject:   HB 1391, Guaranteed Minimum Royalty Act 
 

HB 1391 (Everett), the Guaranteed Minimum Royalty Act, is on second consideration and poised for a 

vote in the House of Representatives.  You have probably seen many news articles and received 

numerous communications on this issue, including from us.  To reiterate our position, the Associated 

Petroleum Industries of PA (API-PA) is opposed to HB 1391 and urge a “no” vote should this legislation 

come before the House.   

 

We empathize with royalty owners and recognize that a decline in royalty payments during these 

constrained market conditions can cause hardship. Royalty payments and how they are calculated can be 

an emotional issue for many which can transcend economic, contractual and legal considerations and 

understanding.    

 

We appreciate that wanting to “do something” to help royalty owners can be powerfully persuasive. In our 

estimation, however, the best way to help royalty owners – and the commonwealth as a whole – would be 

for state government to enact policies that encourage a competitive posture that grows energy 

production, promotes the development of infrastructure and builds downstream industries and markets. 

Overall, we would encourage state government to adopt policies which promote stability in both the 

regulatory and legislative arenas. Unfortunately, HB 1391 promotes none of these goals, especially and 

most importantly, addressing the concerns raised by some current royalty owners. Instead, it creates an 

environment which could discourage further development of shale gas in the state. 

 

HB 1391 will not help existing royalty owners because it violates Article 1, Section 10 of the U.S 

Constitution and Article 1, Section 17 of the PA Constitution by impairing existing contracts.  HB 1391 

applies retroactively to contracts already in existence. If a contracting party is aggrieved, the proper 

venue in which to seek a remedy is with the courts and appropriate state and federal agencies.   
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HB 1391 seeks to change existing contracts by guaranteeing a minimum profit and retroactively voids 

contract language authorizing the sharing of postproduction costs. Postproduction costs only include 

those costs incurred after the gas produced from a well reaches the surface and is prepared and 

transported to a market for sale.  Postproduction costs are typically shared in proportion to one’s 

ownership interest in the gas produced and sold.  

 

Existing Pennsylvania law guarantees a minimum 12.5%, or 1/8
th
, ownership interest in the gas produced, 

not a guaranteed 12.5% profit as proffered in HB 1391.  Proponents of HB 1391 are operating under a 

false premise. They claim the GMRA guarantees a minimum 1/8
th
 royalty payment or value of the natural 

gas produced. This is not the case. Current law acknowledges a royalty as a guaranteed ownership 

interest in oil and gas produced. A royalty is not a minimum or floor value of oil and gas proceeds to be 

guaranteed to a lessor (mineral owner).  In fact, HB 1391 acknowledges this when it defines a royalty as 

a “lessor’s ownership interests in the oil, natural gas or gas of any other designation existing below a tract 

of real property.”  It is a minimum ownership interest in the gas produced. This legislation would put 

Pennsylvania at a competitive disadvantage as no other state in the nation sets a floor value for royalty 

payments below which postproduction costs cannot be deducted.  

 

Lost in the discussion on postproduction costs is the fact that producers absorb 100% of the massive 

capital investment and operating expenses over the life of a well; thus, substantial financial risk is borne 

by the producer. The only costs shared between royalty owners and producers are postproduction costs 

in proportion to their ownership interests.  In every respect producers and royalty owners are in a 

business relationship together. At its core, HB 1391 alters the very notion of what it means to have an 

ownership interest or to be a business partner.  Regardless of what future parties may be willing to 

negotiate or what existing law stipulates when the parties entered into an agreement, HB 1391 assigns 

responsibility on one partner in a business relationship.   

 

Again, API-PA is opposed to HB 1391 and urges a “no” vote.  Should you have any questions or wish to 

discuss this further, please do not hesitate to contact us at 717-234-7983 or via email at 

wissmans@api.org or leightonj@api.org.  Thank you for your consideration. 
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